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Introduction

In a landmark decision for investor protection, the case of White Industries v. Republic of India
sent shockwaves through the world of investment treaty arbitration. This case marked a turning

point for several reasons.

Primarily, the case was a historic first. India had never before been found liable for violating a
BIT. This decision established a clear precedent that countries could be held accountable for failing

to uphold their obligations under these treaties.

Secondly, the case introduced and solidified the "effective means standard™ in investment treaty
arbitration. This standard essentially requires countries to have a functioning system in place for
enforcing arbitration awards. This ensures that foreign investors can have confidence that their

rights will be protected if a dispute arises.

Finally, the White Industries v. India case had a ripple effect beyond its immediate implications.
It served as a powerful precedent for future rulings involving other countries that failed to enforce
arbitration awards. This decision helped to strengthen the global framework for investor protection

and promote a more secure environment for international investment.

* Student of VIII Semester, B.A., LL.B. (Hons.), CMR University
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Facts

An Australian company, White Industries (White), signed a deal in 1989 with Coal India Limited
(CIL), an Indian government-owned company. This agreement involved White supplying
equipment and technical expertise for an Indian coal mining project. However, CIL ended the
contract in 1993. White initiated arbitration proceedings against CIL under a treaty between India

and Australia regarding investments (Bilateral Investment Treaty).

In 2002, a panel of arbitrators ruled in White's favour, awarding them A$206.6 million. Despite
this, CIL did not follow through on the decision, and White could not get Indian courts to enforce
it. In 2010, White launched another arbitration case against India under the BIT, claiming India

had failed to uphold its obligations by not providing a way to enforce the initial arbitration award.

Key Issues

The central question in White Industries v. Republic of India revolved around India's adherence to
the Bilateral Investment Treaty (BIT) with Australia. Did India fail to uphold its obligations by

not providing a functional system to enforce the arbitral award granted to White Industries?

White Industries contended that India violated the "effective means standard" on the following

grounds:

1. Inaction on Court Delays: India did not take reasonable steps to address the excessive
delays experienced in its courts when enforcing the award.

2. Stagnant Legal System: India failed to implement reforms that would improve efficiency
and effectiveness in enforcing arbitral awards within its legal system.

3. Limited Enforcement Options: India offered no alternative avenues for White Industries

to enforce the award, such as diplomatic channels.
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India countered these claims, arguing that they fulfilled their BIT obligations on the following

grounds:

1. Court Access Granted: They provided White Industries with access to the Indian court
system for enforcement purposes.

2. Enforcement Efforts: India took steps, according to their argument, to enforce the arbitral
award.

3. Domestic Remedies Unexhausted: India also argued that White Industries hadn't

exhausted all legal options within India before resorting to international arbitration.

White Industries’ Contentions & Arguments

White Industries launched a scathing attack on India, accusing them of violating the Bilateral
Investment Treaty (BIT) with Australia. Their central argument revolved around India's failure to

provide an effective system for enforcing the arbitral award in White Industries' favour.

Specifically, White Industries pointed fingers at the following articles of the BIT:

e Article 4(1): This article mandates India to provide fair and equitable treatment to
Australian investments. White Industries argued this wasn't met.

e Article 4(5): This provision obliges India to establish a functional system for investors to
enforce their rights and claims. White Industries believed India failed to deliver.

e Article 5(1): This, the "most-favoured-nation” clause, ensures Australian investments
receive treatment no less favourable than those of investors from other countries. White

Industries contended India violated this by offering them inferior treatment.
White Industries further elaborated on their accusations. They argued India neglected to address

the crippling delays plaguing their courts when enforcing the award. Additionally, they claimed

India fell short of providing alternative enforcement methods, such as diplomatic channels.
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Finally, White Industries contended they were treated less favourably compared to investors from

other nations, violating the MFN clause.

In support of its arguments, White Industries pointed to the following evidence:

The arbitral award was rendered in favour of White Industries in 2002, but India failed to
enforce the award in its courts until 2011.

The delays in the Indian courts were caused by a number of factors, including the large
number of cases pending in the courts and the complex nature of the case.

India took no steps to reform its legal system to make it more efficient and effective in
enforcing arbitral awards.

India provided White Industries with no alternative means of enforcing the arbitral award,
such as through diplomatic channels.

White Industries had exhausted all domestic remedies before commencing the investment

treaty arbitration.

India’'s Contentions & Arguments

India countered White Industries' accusations, insisting they upheld their obligations under the

BIT. Their defense hinged on the following key points:

Court Access Granted: India emphasized that White Industries had full access to the
Indian court system and even obtained a judgment against CIL, the state-owned company
involved.

Enforcement Efforts: India argued they took concrete steps to enforce the award,
including filing a petition with the Supreme Court.

Domestic Remedies Unexhausted: India contended that White Industries hadn't pursued

all available legal options within India before resorting to international arbitration.
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e Standard Met: India argued that the "effective means standard” doesn't guarantee a
specific timeframe for enforcement. As long as foreign investors have access to a fair and

impartial judicial system, the standard is met, according to India's defense.

Outcome & Final Award

The White Industries v. Republic of India case concluded in 2011 with a landmark decision in

favour of White Industries. The arbitral tribunal ruled that India:

1. Breached the Effective Means Standard: India failed to take reasonable actions to
address the excessive delays in its courts, hindering White Industries' ability to enforce the
initial arbitral award.

2. Violated the MFN Clause: India provided less favourable treatment to White Industries

compared to investors from other countries.

The tribunal awarded White Industries A$4 million in damages. However, India has yet to comply

with the award.

This case is significant for establishing a precedent: countries are accountable for upholding their
obligations in Bilateral Investment Treaties (BITs). It also reinforces the "effective means
standard,” ensuring countries have a functional system to enforce arbitration awards protecting

foreign investors.

Reasoning of the Tribunal

The arbitral tribunal in White Industries v. Republic of India found that India had violated the
effective means standard of the India-Australia BIT by failing to take reasonable steps to address

the delays in its courts in enforcing the arbitral award rendered in favour of White Industries.
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The tribunal reasoned that the effective means standard requires states to provide foreign investors
with a fair and impartial judicial system that is capable of enforcing their rights. The tribunal found
that the Indian courts had repeatedly delayed White Industries' enforcement proceedings without
justification. The tribunal also found that the Indian government had taken no steps to reform its

legal system to make it more efficient and effective in enforcing arbitral awards.

The tribunal concluded that India’s failure to take reasonable steps to address the delays in its
courts had denied White Industries effective means for enforcing its rights. The tribunal also found
that India’s failure to provide White Industries with alternative means of enforcing the award, such

as through diplomatic channels, was further evidence of a violation of the effective means standard.

The tribunal's reasoning in White Industries has been influential in other investment treaty
arbitration cases involving claims of violations of the effective means standard. The tribunal's
decision has made it clear that states have a duty to take reasonable steps to address delays in their

courts and to provide foreign investors with effective means for enforcing their rights.

The court’s clarifies that the "effective means standard™ requires states to:

e Provide a Functional Judicial System: Foreign investors must have access to a fair and
impartial judicial system capable of enforcing their rights.

e Address Court Delays: States have a duty to take reasonable steps to address any delays
within their courts that could hinder enforcement.

o Offer Alternative Enforcement Options: If courts are unable to enforce rights
effectively, states must provide alternative options, such as diplomatic channels.

e Significance for Investors: This ratio empowers foreign investors by allowing them to
challenge state actions that impede their ability to enforce their rights under treaties like
BITs. It provides a legal framework to hold states accountable for upholding their

obligations.
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Impact of the White Industries Case on Indian Arbitration & the Enforcement

of Foreign Awards in India

Global Impact:

The White Industries case has become a cornerstone for future investment treaty arbitration cases.
The established ratio is likely to be cited extensively as foreign investors seek to protect their rights
in international investment ventures. This decision strengthened the global framework for investor
protection, fostering a more secure environment for international investments. Such impact can be

observed through the following:

1. Increased Investment Treaty Arbitration: This case sparked a surge in investment treaty
arbitrations involving Indian parties. This indicates a heightened awareness among foreign
investors of legal avenues to seek recourse.

2. Challenges for Indian Companies: Securing costs for Indian companies in arbitration
proceedings became more challenging. This could potentially discourage them from
engaging in international business ventures.

3. Foreign Investor Scrutiny: It has become more likely that foreign investors will scrutinize
the enforcement of arbitral awards in Indian courts. This highlights the need for a
streamlined enforcement system.

4. Positive Reforms: However, the case also served as a catalyst for positive change. A series
of reforms were implemented in the Indian Arbitration and Conciliation Act (1996). These

reforms aim to make Indian arbitration a more attractive option for foreign investors.

Overall Impact:

Looking at the bigger picture, the White Industries case has had a predominantly positive impact

on Indian arbitration and the enforcement of foreign awards. Here's why:
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1. Heightened Awareness: The case raised awareness of the "effective means standard" and
the "Most Favoured Nation™ clause within investment treaties.

2. Pressure for Reform: The case pressured the Indian government to undertake legal system
reforms to improve efficiency.

3. Investor Consideration: Foreign investors became more aware of potential risks
associated with Indian investments, leading to reforms in Indian arbitration law to create a

more investor-friendly environment.

Cases Influenced by the Judgement of White industries:

1. Bhatia International v. Bulk Trading S.A. and Anr., (2002) 2 SCR 411

This case involved a dispute between an Indian company and a foreign company over a
contract for the sale of coal. The foreign company sought to enforce an arbitral award
against the Indian company in Indian courts. However, the Indian Supreme Court held that
the Indian courts did not have jurisdiction to enforce the award because it was not made in
India. This decision was criticized by some commentators, who argued that it was
inconsistent with India's obligations under the New York Convention on the Recognition

and Enforcement of Foreign Arbitral Awards.*

2. Satyam Computer Services Ltd. v. Venture Global Engineering Ltd., (2008) 4 SCC
190

This case involved a dispute between an Indian company and a foreign company over a
contract for the construction of a software development center. The foreign company sought
to enforce an arbitral award against the Indian company in Indian courts. However, the
Indian Supreme Court held that the Indian courts did not have jurisdiction to enforce the

award because the foreign company was not an "investor” under the India-Mauritius

! Bhatia International v. Bulk Trading S.A. and Anr., (2002) 2 SCR 411
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Bilateral Investment Treaty. This decision was also criticized by some commentators, who

argued that it was too narrow a definition of "investor".2

3. ONGC v. Saw Pipes Ltd., (2003) 3 SCC 2629

This case involved a dispute between an Indian company and a foreign company over a
contract for the supply of pipes. The foreign company sought to enforce an arbitral award
against the Indian company in Indian courts. However, the Indian Supreme Court held that
the Indian courts did not have jurisdiction to enforce the award because the arbitration
agreement was not valid under Indian law. This decision was also criticized by some

commentators, who argued that it was too technical an interpretation of Indian law.?

The White Industries v. India arbitration case has also had a broader impact on investment
treaty arbitration law. For example, the tribunal's finding that India had expropriated White
Industries' investment has been cited in subsequent cases involving the expropriation of
investments. The tribunal’s finding that India had violated its obligation to provide fair and
equitable treatment to White Industries has also been cited in subsequent cases involving

the fair and equitable treatment of investments.

Critical Analysis of the Case

The White Industries v. Republic of India case stands as a pivotal moment in international
investment law, highlighting the complex relationship between a country's regulatory power and

its commitment to protecting foreign investments.

Investor Frustrations

2 Satyam Computer Services Ltd. v. Venture Global Engineering Ltd., (2008) 4 SCC 190
3 ONGC v. Saw Pipes Ltd., (2003) 3 SCC 2629
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White Industries argued that India's sluggish judicial system, riddled with delays and complexities,
effectively denied them the ability to enforce their rights and assert claims. This, they claimed,
violated the Bilateral Investment Treaty's (BIT) "fair and equitable treatment™ (FET) standard.

The Tribunal's Measured Response
The tribunal acknowledged the delays but did not consider them an automatic breach of the FET
standard. Instead, they emphasized a case-by-case approach, factoring in:
1. Alternative Remedies: Were there other avenues for White Industries to seek resolution?
2. Investor Conduct: Did White Industries contribute to the delays in any way?
A Blow for MFN
The tribunal found a more critical violation in the "Most Favoured Nation" (MFN) clause. India
had previously agreed to a higher level of protection for foreign investors in another treaty. By not
extending the same treatment to White Industries, India breached the MFN principle.

Lessons Learned

e Investors: This case underscores the importance of due diligence. Investors should
carefully scrutinize a host country's legal system, especially if it's complex or opaque,
before committing resources.

e Host States: Governments need to be aware of their obligations under investment treaties.

Regulations shouldn't create undue hurdles for foreign investments.

Beyond the Verdict

The case also raises concerns as to:
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e Limited Regulatory Space: Critics fear investment treaties might restrict a nation's ability
to regulate its own economy, potentially prioritizing investor interests over the public good.
e Balancing Act: Striking a fair balance between investor protection and regulatory

autonomy, particularly in developing countries, remains a challenge.

The White Industries v. Republic of India case compels us to consider the intricate web of
international investment and the delicate dance between attracting foreign capital and safeguarding

a nation's regulatory authority.

Conclusion

The White Industries v. Republic of India case stands as a turning point in the world of
international investment law. This case centered around a dispute between an Australian company
and the Indian government, raising critical questions about a country's obligations towards foreign
investors. At the heart of the case was the "effective means standard.” White Industries argued that
India's sluggish judicial system, riddled with delays, violated this standard within their Bilateral
Investment Treaty (BIT). The tribunal acknowledged the delays but emphasized a case-by-case

approach, considering alternative remedies and investor conduct.

A more significant finding involved the "Most Favoured Nation" (MFN) clause. The tribunal ruled
that India breached this clause by not offering White Industries the same level of protection

previously granted to other foreign investors under a different treaty.

The White Industries case has had a lasting impact on both foreign investors and India. Investors
are now more cautious, scrutinizing the legal environment before committing resources. For India,
the case served as a catalyst for reform. A series of changes were implemented to the Indian

Acrbitration and Conciliation Act, aiming to make the system more attractive to foreign investors.

While there were initial challenges, such as increased scrutiny of Indian courts and difficulties for

Indian companies to secure costs, the overall impact has been positive. The case has strengthened
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the Indian arbitration system and pressured the government to prioritize legal reforms that create
a more investor-friendly environment. Looking ahead, this case serves as a reminder of the delicate

balance between attracting foreign capital and safeguarding a nation's regulatory authority.
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