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Abstract 

 

The concept of international arbitration is for the purposes to resolve state-state dispute or investor-

state dispute which is widely involved in bilateral treaties and to some extent, multilateral treaties. 

Disputes arising out of WTO can be resolved as per Article 25 of Dispute Settlement 

Understanding. The development of the arbitration process within the WTO or any bilateral or 

multilateral treaties, which enshrines the objective of arbitration or international disputes 

settlement, has been a fascinating trajectory in the field of legal interpretation. The objective of 

this study is to analyse and outline the remedies, features and function of the dispute settlement 

and arbitration under the different organisations, especially the DSU. This paper will outline the 

effectiveness of certain ADR mechanisms, analyzing trends in international ADR. This paper shall 

discuss several international organizations, including the International Centre for Alternate 

Dispute Resolution, International Chamber of Commerce (ICC) and the United Nations 

Commission on International Trade Law (UNCITRAL), their functions and how they aid in the 

area of dispute solving on the international level. This paper examines the diverse array of ADR 

mechanisms available in India for resolving disputes beyond traditional court proceedings whilst 

examining the issues faced in cross border dispute resolution.  
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Introduction 

 

Historical Evolution and Significance of International Arbitration  

 

“By embracing alternative dispute resolution, nations can demonstrate their commitment to 

cooperation and peaceful resolution, ensuring that dispute does not overshadow their shared 

goals.” – Boutros Boutros-Ghali (Former United Nations General Secretary).1  

 

The concept of arbitration is observed in the domestic and international dispute arising out of 

economic, territory, and cross-border conflicts. The general tradition of arbitration is to resolve the 

dispute in which the parties appoint an arbitrator to act as an adjudicating authority. Arbitration 

between states has a long history, from ancient Greece and the Middle Ages, when the Pope often 

acted as an arbitrator during a city-state conflict.  The stipulation of international arbitration arose 

after the end of the 1st World War which took the life of 16.5 million people. Under the Treaty of 

Versailles, an International Organisation known as the League of Nations was formed, in which 

the League acted as an arbitrator in international disputes. The outbreak of the 2nd World War led 

to the failure of the League of Nations which subsequently led to the failure of the League of 

Nations which subsequently led to the formation of the United Nation Organisation in which more 

than 65 countries have participated in arbitration since the New York Convention.  

 

The foundation of modern-day arbitration can be traced back from the Jay Treaty of 1794 between 

Great Britain and the United States, which created the first organised arbitral proceeding. The 

significant of international arbitration was seen in the Alabama Claim (USA vs UK)2 case of 1872, 

 
1 Legal Lands LLP, Alternative Dispute Resolution In The International Framework: Cooperative Solutions Beyond 

Courtroom That Are Bridging Border & Harmonizing Nation, Legal Lands, Available at: 

https://www.mondaq.com/india/arbitration--dispute-resolution/1365956/alternative-dispute-resolution-in-the-

international-framework-cooperative-solutions-beyond-courtroom-that-are-bridging-borders--harmonizing-

nations#:~:text=Challenges%20that%20are%20faced%20during%20the%20implementation%20of,must%20be%20l

egitimate%20and%20enforceable.%20...%20More%20items (Accessed: 25 February 2024) 
2 Alabama Claims (USA vs UK), 1872 

https://www.mondaq.com/india/arbitration--dispute-resolution/1365956/alternative-dispute-resolution-in-the-international-framework-cooperative-solutions-beyond-courtroom-that-are-bridging-borders--harmonizing-nations#:~:text=Challenges%20that%20are%20faced%20during%20the%20implementation%20of,must%20be%20legitimate%20and%20enforceable.%20...%20More%20items
https://www.mondaq.com/india/arbitration--dispute-resolution/1365956/alternative-dispute-resolution-in-the-international-framework-cooperative-solutions-beyond-courtroom-that-are-bridging-borders--harmonizing-nations#:~:text=Challenges%20that%20are%20faced%20during%20the%20implementation%20of,must%20be%20legitimate%20and%20enforceable.%20...%20More%20items
https://www.mondaq.com/india/arbitration--dispute-resolution/1365956/alternative-dispute-resolution-in-the-international-framework-cooperative-solutions-beyond-courtroom-that-are-bridging-borders--harmonizing-nations#:~:text=Challenges%20that%20are%20faced%20during%20the%20implementation%20of,must%20be%20legitimate%20and%20enforceable.%20...%20More%20items
https://www.mondaq.com/india/arbitration--dispute-resolution/1365956/alternative-dispute-resolution-in-the-international-framework-cooperative-solutions-beyond-courtroom-that-are-bridging-borders--harmonizing-nations#:~:text=Challenges%20that%20are%20faced%20during%20the%20implementation%20of,must%20be%20legitimate%20and%20enforceable.%20...%20More%20items
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in which the United States claimed a series of demands for damages sought by the United Kingdom 

in 1869, for the attack upon the Union merchant ships by Confederate Navy commerce raiders 

built in British shipyards during the American Civil War. The United Kingdom and the United 

State agreed to sign the Washington Treaty in 1871, in which the motive of the treaty was to resolve 

any conflict through an International Arbitrator tribunal. The concept of arbitration is more 

enforceable than that of litigation between companies in different countries and moreover less 

expensive. The Alabama arbitration success was subsequently followed by the Hague Peace 

Conference in 1899, which led to the establishment of the Permanent Court of Arbitration. The 

Hague Convention was the first multilateral organisation and consisted of three main treaties: 

I. Convention for the Pacific Settlement of International Disputes 

II. Convention with respect to the Laws and Customs of War on Land 

III. Convention for the Adaptation to Maritime Warfare of the Principles of the Geneva 

Convention  

The 20th century led to the beginning of the modern era of International Arbitration, and 

international organizations including the International Chamber of Commerce (ICC) in 1919 and 

International Centre for Settlement of Investment Dispute (ICSID) in 1965. The ICC’s 

administered dispute resolution where it has received over 27,000 cases since its inception in 

19233. The major drawback of the international organisation was its lack of involvement in 

interstate disputes so for an alternative, the International Court of Justice was established in 1945 

as a successor of the Permanent Court of International Justice. Seemingly, arbitration gained 

popularity again after the end of the cold war which can be evidently seen in the case of WTO 

being an arbitrator in the Cold War between the United States and China.        

 

Role of Arbitration in State-State and Investor-State Disputes 

 

Arbitration plays a magnificent role as a dispute resolution mechanism for discourse between the 

home state and the investor state. The arbitration mechanism arrays remedy channels available for 

the home State and its investors to settle their dispute with the host State. However, there is no 

 
3 Rule of Arbitration and Rules for a Pre-Arbitral Referee Procedure, ICC Booklet, (2005)  
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such customary international law of exhaustion of remedies directly governing the relations 

between the State-State and investor-State procedures.  

 

The dispute of State-State and investor-State is of a different concept; in investor-State arbitration, 

it addresses the unfair treatment whereas in State-State arbitration, it deals with the issue arising 

out of treaty interpretation and application. To settle disputes arising between states, a disputing 

party can resort to an adjudicative body such as the International Court of Justice, an arbitration 

procedure, or an institutional framework for settling a bilateral dispute. For instance, the first ever 

bilateral investment treaty4, the treaty between the Federal Republic of Germany and Pakistan for 

the Promotion and Protection of Investment signed in 1959 and entered into force in 1961, provides 

in Article 11 the following: 

 

1) In the event of dispute as to the interpretation or application of the present treaty, the Parties 

shall enter into consultation for the purpose of finding a solution in a spirit of friendship.  

2) If no such solution is forthcoming, the dispute shall be submitted 

(a) To the International Court of Justice if both Parties so agree, or 

(b) If they do not agree, to an arbitration tribunal upon the request of either party. 

 

The binding nature of State-State arbitration is more popular in contemporary bilateral investment 

treaties. For Instance, Article 37 of the US-Uruguay BITs provides: “Any dispute between the 

parties concerning the interpretation or applications or other diplomatic channels shall be 

submitted on the request of either Party to arbitration for a binding decision or award by a tribunal 

in accordance with applicable rules of international law. In the absence of an agreement by the 

Parties to the contrary, the UNCITRAL Arbitration Rules shall govern, except as modified by the 

Parties or this Treaty.” 

 

 
4 Chang-fa Lo, “Relations And Possible Interactions Between State-State Dispute Settlement And Investor-State 

Arbitration Under BITs”, Volume-6, CONTEMP. ASIA ARB. J. 1, page no. 7 
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Turning the point towards investor-State arbitration, domestic courts are also involved where the 

court system of different countries is referred to, that is not only the host States but the foreign 

investors too. The above-mentioned statement makes the investor-State arbitration play an 

important role in bilateral investment treaties by comforting the foreign investor and protecting 

their interest. The investor-State arbitration is considered as one of the four pillars for providing 

better security and protection for foreign investment after the second World War and as the most 

important innovations of modern investment treaties, which is relied upon by the foreign investors, 

mainly for the purpose of avoiding the use of the non-attractive domestic courts to settle a dispute 

with the host State. 

 

Dispute Settlement Mechanisms in International Organisations 

 

Overview of Dispute Settlement Mechanisms in the WTO 

 

The World Trade Organization (WTO) serves as the cornerstone of the modern global trading 

system, fostering cooperation and facilitating trade among its member nations. Central to its 

mission is the establishment of clear rules and procedures governing international trade. However, 

disputes inevitably arise when member countries perceive violations of these rules or encounter 

conflicts in their trade relations. To address these challenges and maintain the integrity of the 

trading system, the WTO has developed a robust and comprehensive dispute settlement 

mechanism. Dispute settlement mechanisms in the World Trade Organization (WTO) are crucial 

for ensuring that member countries abide by the rules and commitments they have agreed upon in 

various trade agreements.  

 

The foundation of the WTO's dispute settlement mechanisms lies in the Dispute Settlement 

Understanding (DSU), which is a binding agreement among WTO members. The DSU sets out 

the rules, procedures, and timelines for resolving disputes, emphasizing principles such as 

transparency, impartiality, and the rule of law. It ensures that disputes are adjudicated based on 

established legal principles and interpretations of WTO agreements. The WTO’s dispute 

settlement system has as its foundation the rules, procedures and practices developed under the 



CMR University E-Journal – Centre for Alternate Dispute Resolution 

CMR University Journal for Dispute Settlement and Arbitration Vol. 3 (01), June 2024, PP. 45-59 

 

 50 

General Agreement on Tariffs and Trade (GATT) 1947.5 There has been an increase in the active 

participation of different states all over the globe and this has shown the success this dispute 

mechanism has achieved, different from its predecessors.  

The process typically begins with consultations between the parties involved in the dispute. 

Member countries are encouraged to resolve their differences through bilateral talks. If one WTO 

member requests consultation with another member regarding actions impacting its operations, the 

latter must accept the request within 10 days of receiving it and engage in consultation within 30 

days.  If consultation fails to yield a satisfactory solution within 60 days of the request, the 

complaining party may request the establishment of a panel. All such requests for consultation and 

panel establishment must be communicated in writing, including the reasons, to the Dispute 

Settlement Body by the complaining member. 

 

The adjudicating of the case usually happens in a very detailed manner. First the case is presented 

to a group of three panellists selected specially to deal with the case. The selection process of the 

panellists are aided by the Secretariat of the WTO, they are to be chosen from both governmental 

and non-governmental officials with accordance to their qualifications. The panel has to present 

their report regarding the case, and they are to do so within 6 months after the panel proceedings 

start. The panel submits its report to the Dispute Settlement Body (DSB) within a specified 

timeframe. The report contains the panel's findings and recommendations on whether the actions 

in question violate WTO rules. 

 

Analysis of Dispute Settlement Understanding (DSU) 

 

The Dispute Settlement Understanding (DSU) stands as a cornerstone within the World Trade 

Organization (WTO), providing a structured and transparent framework for resolving disputes 

among member nations. At its core, the DSU embodies principles of fairness, impartiality, and 

adherence to established rules, facilitating the peaceful resolution of trade conflicts. One of its 

fundamental aspects lies in the requirement for disputing parties to engage in consultations as a 

 
5 WTO Dispute settlementhttps://www.wto.org/english/thewto_e/20y_e/dispute_brochure20y_e.pdf (Accessed: 25 

February 2024).  

 

https://www.wto.org/english/thewto_e/20y_e/dispute_brochure20y_e.pdf
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primary means of resolving disputes. This initial step underscores the importance of dialogue and 

negotiation in seeking mutually beneficial solutions before resorting to more formalized legal 

proceedings. Moreover, the DSU establishes clear procedures and timelines for the progression of 

disputes, including the establishment of panels composed of impartial experts to adjudicate matters 

where consultations fail to yield resolution. These panels play a critical role in examining the legal 

and factual aspects of disputes, providing objective assessments based on WTO agreements. 

Additionally, the DSU allows for appellate review, ensuring the consistency and coherence of 

WTO jurisprudence and providing a mechanism for parties to challenge legal interpretations and 

factual findings. Furthermore, the binding nature of WTO rulings resulting from dispute settlement 

proceedings underscores the enforceability and effectiveness of the DSU, as member countries are 

obligated to comply with these rulings and bring their actions into conformity with WTO rules. 

However, challenges have emerged in recent years, particularly concerning the functioning of the 

appellate body, which has faced a blockage of appointments, leading to a backlog of cases and 

concerns about the system's efficacy. Efforts to reform the DSU are underway within the WTO, 

reflecting the on-going need for adaptation and improvement to ensure the continued effectiveness 

of the dispute settlement mechanism in addressing evolving trade dynamics and legal complexities. 

In summary, the DSU serves as a linchpin in the WTO's dispute settlement system, embodying 

principles of transparency, fairness, and enforceability while providing a structured and orderly 

process for resolving disputes and upholding the integrity of the global trading system. 

 

International Organisations and their Contribution to Dispute Resolution 

 

Role and Function of the International Centre for ADR 

 

The International Centre for Alternative Dispute Resolution (ADR) stands as a beacon of 

innovation and collaboration in the realm of global conflict resolution. In a world where disputes 

between individuals, businesses, and nations can arise from a multitude of sources – ranging from 

commercial disagreements to cross-border conflicts – the need for effective, efficient, and fair 

methods of resolving disputes has never been greater. It is within this landscape that the 

International Centre for ADR emerges, embodying a commitment to fostering peace, equity, and 
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justice through the promotion and facilitation of alternative dispute resolution mechanisms. There 

are various roles and functions of ICADR, they are stated below: 

● To promote research and documentation in the field of ADR and publish books, 

periodicals, reports and other literature covering ADR;6 

● The centre works to raise awareness about the benefits of alternative dispute resolution 

methods such as mediation, arbitration, negotiation, conciliation, etc., as alternatives to 

traditional litigation; 

● One of the primary functions of the centre is often to provide training programs, 

workshops, seminars, and educational materials for individuals interested in becoming 

ADR practitioners or improving their skills in dispute resolution; 

● The centre serves as a repository of information and resources related to ADR, providing 

access to relevant laws, regulations, case studies, articles, and other materials that can assist 

practitioners, researchers, and parties involved in disputes; 

● The centre may advocate for the use of ADR in international contexts and contribute to the 

development of policies and regulations that promote its use as a means of resolving 

disputes efficiently and effectively; 

● Experts, surveyors and investigators or arbitrators, mediators who possess the appropriate 

skill set are appointed to constitute a panel.7 

 

Comparative Study of Dispute Resolution Mechanisms in Other International Organizations 

(ICC, UNCITRAL, etc.)  

 

The International Chamber of Commerce (ICC) and the United Nations Commission on 

International Trade Law (UNCITRAL) are two prominent organizations that play crucial roles in 

international trade and dispute resolution. 

 

 
6 The International Centre for Alternative Dispute Resolution 

(https://icadr.telangana.gov.in/PdfFiles/BrochurePages.pdf (Accessed: 25 February 2024).  
7 The International Centre for Alternative Dispute Resolution 

(https://icadr.telangana.gov.in/PdfFiles/BrochurePages.pdf  (Accessed: 25 February 2024).  

https://icadr.telangana.gov.in/PdfFiles/BrochurePages.pdf
https://icadr.telangana.gov.in/PdfFiles/BrochurePages.pdf
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The ICC is a leading global business organization that works to promote international trade and 

investment. It provides a platform for businesses to collaborate, set standards, and develop best 

practices in areas such as trade finance, commercial contracts, and dispute resolution. One of the 

key functions of the ICC is its International Court of Arbitration, which offers arbitration and other 

alternative dispute resolution (ADR) services for resolving international commercial disputes. The 

ICC Arbitration process is widely recognized for its efficiency, expertise, and enforceability of 

awards, making it a preferred choice for businesses engaged in cross-border transactions. On the 

other hand, UNCITRAL is a body established by the United Nations General Assembly to promote 

the harmonization and modernization of international trade law. UNCITRAL develops and 

maintains a comprehensive set of legal instruments, model laws, and rules to facilitate international 

trade and investment. Its work covers various areas of commercial law, including international 

commercial contracts, electronic commerce, insolvency, and arbitration. UNCITRAL's Model 

Law on International Commercial Arbitration provides a framework for national legislations 

governing arbitration, helping to ensure consistency and predictability in the conduct of arbitration 

proceedings worldwide. Additionally, UNCITRAL plays a significant role in promoting the use of 

mediation and other ADR methods for resolving international commercial disputes. Both the ICC 

and UNCITRAL contribute to the effectiveness and efficiency of international trade and dispute 

resolution. While the ICC focuses primarily on providing dispute resolution services and 

promoting best practices in commercial transactions, UNCITRAL works to create a harmonized 

legal framework that facilitates cross-border trade and investment. Together, these organizations 

play complementary roles in fostering a conducive environment for international business and 

promoting the peaceful resolution of commercial disputes on a global scale. 

 

Effectiveness of the ADR Mechanism in Resolving International Disputes  

 

Over the next few years, more than 600 large corporations adopted the ADR policy statement 

suggested by the Center for Public Resources, and many of these companies reported considerable 

savings in time and money.8 

 
8Alternative dispute resolution: Why it doesn’t work and why it does (2014) Harvard Business Review. 

https://hbr.org/1994/05/alternative-dispute-resolution-why-it-doesnt-work-and-why-it-does (Accessed: 25 February 

2024).  

https://hbr.org/1994/05/alternative-dispute-resolution-why-it-doesnt-work-and-why-it-does
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Alternative Dispute Resolution (ADR) has shown effectiveness in resolving international level 

disputes, offering several advantages over traditional litigation: 

1. Cost-Effectiveness: An ambiguous advantage that ADR mechanisms have in common is 

that often they are less costly, and their proceedings are more expeditious than litigation.9 

2. Time Efficiency: International disputes can drag on for years in the court system due to 

complexities such as differing laws and procedures, language barriers, and the need for 

international service of process. ADR processes can often be completed more quickly, 

allowing parties to resolve their disputes in a timelier manner. 

3. Flexibility: ADR allows parties to tailor the process to suit their specific needs and 

preferences, which is crucial when dealing with cross-border disputes. Parties can choose 

arbitrators or mediators with expertise in international law and commerce, select the 

language of proceedings, and agree on procedural rules. 

4. Confidentiality: A major advantage of ADR, particularly in international disputes where 

reputation and sensitive information are at stake, is the ability to maintain confidentiality. 

Unlike court proceedings, which are typically public, arbitration and mediation can be 

conducted behind closed doors, protecting the parties' privacy. 

5. Enforceability: Arbitration awards are generally easier to enforce across borders than 

court judgments due to international treaties such as the New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards. This provides parties with 

greater assurance that the outcome of their dispute will be honored by courts in other 

countries. 

 

Overall, ADR offers a viable and effective means of resolving international disputes, providing 

parties with a more efficient, flexible, and cost-effective alternative to traditional litigation. 

However, success in international ADR requires careful consideration of factors such as choice of 

 
9Manti, A. (2021) A critical evaluation of the alternative dispute resolution (ADR) mechanisms available in 

International Petroleum Agreements, SSRN. Available at: 

https://deliverypdf.ssrn.com/delivery.php?ID=44409100900608101002709511408609309209608100308304905406

910012507808900512002609108110702604005606206010506701610608908401611401204300908704506607402

006811509102909302305004211212408812300700108408612212012412100607008400900108403000400612009

4028084009 (Accessed: 25 February 2024).  

https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
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forum, applicable law, and cultural differences, as well as a commitment to the process from all 

parties involved. Alternative Dispute Resolution (ADR) methods are increasingly utilized at the 

international level for resolving disputes, offering various advantages such as efficiency, 

flexibility, and the preservation of business relationships.  

 

However, there are several disadvantages associated with ADR processes in international contexts 

that warrant consideration. Firstly, one of the significant drawbacks of ADR at the international 

level is the potential difficulty in enforcing agreements and awards across different jurisdictions. 

Unlike court judgments, ADR outcomes may lack the same level of enforceability, particularly if 

parties do not comply or if there are challenges in enforcing agreements in multiple jurisdictions. 

Secondly, ADR processes, such as mediation or negotiation, often lack the formality of traditional 

court proceedings. While this informality can promote flexibility and cooperation between parties, 

it may also result in outcomes that are less legally binding or robust. Parties may feel less inclined 

to adhere strictly to agreements reached through ADR, leading to disputes or challenges in the 

future.  

 

Additionally, unlike court judgments, ADR outcomes typically do not set legal precedents. While 

this can be advantageous in certain situations where parties prioritize confidentiality or flexibility, 

it may also limit the clarity and predictability of outcomes for future disputes. Without established 

precedents, parties may face uncertainty when attempting to resolve similar disputes through ADR 

in the future. Moreover, a potential disadvantage of ADR, particularly in international contexts, is 

the risk of an imbalance of power between parties. Stronger parties, such as multinational 

corporations or governments, may have more resources and leverage during ADR proceedings, 

which is potentially disadvantageous to weaker parties, such as individuals or smaller 

organizations. It is argued that ADR may not be appropriate in cases where a punitive damages 

award should be imposed so as to deter future illegal or negligent behaviours.10 This power 

 
10Manti, A. (2021) A critical evaluation of the alternative dispute resolution (ADR) mechanisms available in 

International Petroleum Agreements, SSRN. Available at: 

https://deliverypdf.ssrn.com/delivery.php?ID=44409100900608101002709511408609309209608100308304905406

910012507808900512002609108110702604005606206010506701610608908401611401204300908704506607402

006811509102909302305004211212408812300700108408612212012412100607008400900108403000400612009

4028084009  (Accessed: 25 February 2024).  

https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
https://deliverypdf.ssrn.com/delivery.php?ID=444091009006081010027095114086093092096081003083049054069100125078089005120026091081107026040056062060105067016106089084016114012043009087045066074020068115091029093023050042112124088123007001084086122120124121006070084009001084030004006120094028084009
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imbalance can undermine the fairness and effectiveness of the ADR process. Furthermore, 

international ADR processes may involve parties from diverse cultural backgrounds and legal 

systems, presenting challenges in communication, understanding, and reaching mutually 

acceptable solutions. Cultural differences in negotiation styles, dispute resolution norms, and legal 

frameworks may complicate the ADR process and hinder effective resolution of disputes. Lastly, 

ADR mechanisms often focus on facilitating negotiation and compromise rather than determining 

legal rights and obligations. While this approach can lead to creative and mutually beneficial 

solutions, it may also result in outcomes that do not fully address the parties' legal rights or provide 

adequate remedies for damages or breaches of contract. 

 

In conclusion, while ADR offers numerous benefits in resolving international disputes, including 

cost-effectiveness, flexibility, and the preservation of business relationships, it is essential to 

recognize and address these potential disadvantages to ensure fair, effective, and enforceable 

outcomes. 

 

Alternative Dispute Resolution (ADR) Mechanisms in India: Cross-Border 

Dispute Resolution 

 

Overview of ADR Mechanisms in India 

 

In India, the motive for the establishment of ADR mechanisms is for the purpose of quick and 

affordable justice which is fundamental right under the ambit of Article 21 of the Indian 

Constitution11, ensuring just, fair, and reasonable procedure. The arbitration in India is governed 

by the Arbitration and Conciliation Act, 1996. The historical evolution of the existing arbitration 

in India was by reason of the amendment made in 2015, where provisions ssuch as Part I (Section 

2 to 43) of the Act titled “Arbitration” under the Arbitration and Conciliation Act, 1996. The 

various ADR mechanisms provided under the Indian legal framework are arbitration, conciliation, 

mediation, Lok Adalat etc. Similar to all ADR mechanisms of different countries, the objective of 

arbitration in India is the settlement of disputes in an expeditious, convenient, inexpensive, and 

 
11 Article 21, Constitution of India 
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private manner. In arbitration, there is a requirement for the existence of a prior agreement. Talking 

about conciliation in India, the ADR mechanism of conciliation is neither based nor controlled by 

the existence of a prior agreement between the parties. The aforesaid makes conciliation a less 

formal form of ADR. Section 61 to 81 of Part III of the Arbitration and Conciliation Act deals with 

conciliation. Mediation also plays an important role as an informal dispute resolution process 

where a mediator helps disputing parties to reach an agreement. Unlike other countries, in the 

USA, mediation is the most popular form of ADR. Overall, the mechanism of ADR is similar with 

all the countries, but in India the legislature has put a different mechanism different from all the 

other countries i.e. the Lok Adalat. The Lok Adalat is constituted under National Legal Services 

Authority Act, 1987 making it a constitutional mandate under Article 39-A of the Indian 

Constitution12. The objective of this mechanism is to give a statutory status to the institution where 

its power and functions is that “anybody can get his dispute referred to for its settlement” under 

section 19 of Legal Service Authority Act.  

 

Cross-Border Dispute Resolution Challenges and Advantages  

 

In cross-border disputes, there is always a question for the applicability of the international law 

though it provides a means of resolving the dispute through foreign judgements. Moreover, every 

country has established domestic law so as to outline the requirements and conditions that must be 

met for foreign judgement to be recognised and enforced. Furthermore, the foreign judgement can 

prevent challenges and consideration due to the differences in legal system, procedural rules etc. 

But the drawbacks arising out of foreign judgement are the jurisdiction issues as the enforcing 

court must have jurisdiction over the defendant and the subject matter to its enforcement, there is 

also a question for reciprocity requirements were some jurisdiction require evidence reciprocity 

and the major consequences out of all is the lack of enforcement as enforcing it can be challenging 

if the defendant has no assets in the enforcing jurisdiction or if there are practical obstacles in 

enforcing the judgement.  

 

 
12  Article 39-A Constitution of India  
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But in cross-border disputes, ADR mechanisms are more efficient with consideration of its 

enforcement. Arbitration awards have strong enforcement under international conventions, 

facilitating the recognition and enforcement of decisions across borders. For intense, during the 

American Civil War (1861-65) the maritime grievances of the United States against Great Britain, 

which is also known as the Alabama Claims, were the tribunal was able to solve the dispute by 

means of arbitration. Furthermore, ADR has a balancing sovereignty and cooperation where it 

provides a delicate balance by respecting the autonomy of states. Moreover, the ADR approach 

discourages dominance of one party over another and encourages equal participation in the 

resolution process.  The legitimacy and enforceability of ADR is of such importance that the UK 

was held liable for the Alabama claim and the principle of the decision was taken by the UK. The 

aforesaid is due to the formal structure through which ADR outcomes can be legitimized and 

upheld as it is an important feature of International Law. The enforceability and binding nature of 

ADR is legitimate as parties involved often refer to existing international treaties and agreements 

to lend authority to their negotiated settlements. The Hague Convention on the recognition and 

enforcement of Foreign Arbitral Awards where its primary objective is to promote the cross-border 

enforceability of arbitration by facilitating the foreign arbitral awards. In addition to the aforesaid 

conventions, many countries enter into bilateral and multilateral treaties where it covers a wide 

range of dispute resolving, enforcement of arbitral awards and investment protection and it helps 

shape the legal framework for ADR practices between specific parties or regions. The major 

negative counterpart of ADR was the power of imbalances between the parties which may hinder 

the efficacy of ADR processes. The states which are of a greater influence or more power might 

wield undue influence over weaker counterparts. But the overall ADR mechanisms are distinct 

from the traditional legal proceeding, for any dispute resolution mechanism to be effective, the 

resulting agreement must be legitimate and enforceable. 

 

Conclusion 

 

The evolution of international arbitration mechanisms has been a fascinating trajectory of legal 

interpretation and practice, marked by the development of various organizations and frameworks 

aimed at resolving disputes on a global scale. This paper has explored the historical background, 
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role, and effectiveness of international arbitration mechanisms, focusing on key organizations such 

as the World Trade Organization (WTO), International Chamber of Commerce (ICC), United 

Nations Commission on International Trade Law (UNCITRAL), and the Indian Alternative 

Dispute Resolution (ADR) framework. Through an analysis of the Dispute Settlement 

Understanding (DSU) within the WTO, it is evident that a structured and transparent framework 

is essential for resolving disputes among member nations. The DSU embodies principles of 

fairness, impartiality, and adherence to established rules, facilitating the peaceful resolution of 

trade conflicts. Similarly, organizations like the ICC and UNCITRAL play crucial roles in 

promoting international trade and investment while providing effective dispute resolution 

mechanisms. The effectiveness of ADR mechanisms, both internationally and within India, has 

been highlighted, showcasing advantages such as cost-effectiveness, time efficiency, flexibility, 

confidentiality, and enforceability. However, challenges such as difficulty in enforcement across 

jurisdictions, potential imbalance of power, and cultural differences must be addressed to ensure 

fair and effective outcomes. In conclusion, while international arbitration mechanisms and ADR 

frameworks offer viable alternatives to traditional litigation, continued efforts are needed to 

enhance their effectiveness, promote fairness, and adapt to evolving legal dynamics. By embracing 

cooperation and peaceful resolution, nations can demonstrate their commitment to shared goals 

and ensure that disputes do not overshadow the pursuit of mutual prosperity and justice on a global 

scale. 
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